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Access to works online

1.1

The right to information 
1.1.1
General

It may here be taken for grantedthat since the second half of the 20th century the Information Society may now be considered as running parallel to the 19th century Industrial Society. One of the striking effects of this development particularly made possible by the spread of digital technology is the commodification of information, i.e. today information, together with physical goods is the raw material of socio-economic and cultural life in the industrialised world. As a consequence, if the question of access to property and ownership of physical goods was a major issue in the 19th century, this became equally true for the question of access to property and the ownership of information in the 20th century.
 Besides, since the rapid and broad extension of transborder socio-economic and cultural exchange is another characteristic of daily life in the late 20th century industrialised societies, the effects of the said commodification are at the same time experienced on a worldwide basis.
 Understandably, the indicated development has influenced and still influences the national and international legal environment with regard to access to information. For the Netherlands, belonging to the Western part of the industrialised world, this means that its legal environ​ment has gradually become less determined by domestic and more by European developments. European developments on two levels: that of the Council of Europe, i.e. the European Convention on Human Rights (ECHR), and that of the European Union, i.e. the Treaty of Rome/(EC Treaty). In light of the Treaty of Rome, adaptatin of national Dutch law to EU legislative actions in the domain of copyright law and related law should be mentioned. From the various directives that are in force in this respect in particular mention should be made of the recent Copyright Harmonisation Directive (CHD). Apart from this, the legal environment has to be constantly adapted to transnational developments such as those instigated by (non-) governmental bodies likeUNO, WTO and the WIPO. The Universal Declaration of Human Rights (UDHR), Treaty of New York (BUPO), TRIPS Agreement (TRIPS), and the WIPO Copyright Treaty (WCT) are examples of this state of affairs.

Evidently, the commodification of information in today’s society has transformed it into a primary good which can be ranked alongside other primary goods such as rights, liberties, powers, opportunities, income and wealth.
 In the same way as individuals are assumed to want rights, liberties, powers and so on, they can also be assumed to want information. In fact, taking the different definitional approaches to information for granted, it may be said that when taken together they have a cumulative impact suggesting that information is a primary good that is a foundation for the other kinds of primary goods mentioned.
 It may here be noted that the commodification of information is only one aspect of – what Rifkin calls – the metamorphosis in the organization of human relations from the production and commercial exchange of propertied goods to access to commodi​fied service relationships.
 As a consequence physical property is less relevant than in the past as it is no longer the sole reference point by which to measure economic activity. The advent of electronic commerce is a determining factor in this respect, transforming physical goods into services, while services themselves are now less perceived being comparable to sales and more as long-term relationships between servers and clients. How crucial information is in this respect is reflected by the fact that transactions with regard to information can be made using the computer network simultaneously for the formation of the contract and as a pipeline for the delivery thereof. Texts, music, software and images offer examples of information products that are traded in such a way.
 Particularly these products fit rather well within the terminology used by the EU with regard to electronic commerce: Information society services.

The commodification of information and the fact that it has become a primary good has appeared to have a major effect on the access to information since it changed its status from mere factual into simultaneously legal. Today, from a legal point of view, information is perceived as a legal object in two different but related respects: information as (the object of) a human right on the one hand, and information as (the object of) a property right on the other. In a European context this means: information in the sense of Article 10 ECHR and related national constitutional law on the one hand, and information in the sense of Articles 33, 81 and 82 EC Treaty and related national private law and competition law on the other. Obviously, the notions of access to and a right to information have a different meaning depending on the terms of reference. From the perspective of human rights, access to and a right to information refer to every individual’s ability to participate in the public debate in order to benefit from a society’s reservoir of information. At stake here is the passive side of the free flow of information principle. From the perspective of private law and competition law access to and a right to information refer to the possibility of fencing information in order to commercially exploit it using the legal technique of a property right. It is at this point that copyright law and related law such as the legal protection of databases – in the EU extensively regulated through various Directives - come into play. The catch-phrase coined, which is usually in this respect determines that guaranteeing the free flow of information does not necessarily mean that access to information should befree.

It follows that access to information, depending on the perspective taken, refers to either a consumer’s or a producer’s right to information. Paradoxically both rights are acknowledged and guaranteed by international and national legal instruments. It is up to international and national governmental bodies to strike a balance between the conflicting interests at stake. Things are even more complicated since governmental bodies have an interest of their own as prominent suppliers of public information.

1.1.2
The Netherlands

In the Netherlands over the years the debate on the indicated issues has kept pace with the European and international discussion. This is well documented in many studies of a fundamental as well as a technical nature.
 For a balanced insight into the mainstream of Dutch thinking in this respect reference should be made to two reports issued by the Dutch Ministry of Justice’s standing official advisory committee on copyright law and related issues. In these reports from respectively 1998 and 2001 the Commissie Auteursrecht provides its views on the future of Dutch copyright law and related law in the light of the new international legal instruments that, at the time of publication were either already in force or were forthcoming. Particularly the general points of departure taken by the committee in its 2001 report are worth being quoted here.

In its advice, the Copyright Committee has used some general points of departure on the basis of which it has developed the specific parts of the advice. Firstly, the Committee sought to retain, where possible, the text and the system of the current 1912 Copyright Act. For the large part, this concerns ‘open’ terms that have stood the test of time. In this context, the Committee has put forward proposals to formulate the legislation in this field, preferably in a technology-neutral (or media-neutral) manner. On the other hand, the Committee has tried to keep up with the technology used in the Copyright Directive, along the lines of Instruction 56 of the Instructions for Rules and Regulations. After all, it must be prevented that the result of the Directive will be that the frameworks of terms in force in the laws and regulations of the Member States will diverge even more than they do already, while the intended objective of the Directive is harmonization. In addition, the Committee is of the opinion that no unnecessary amendments must be made in the context of the implementation.The Committee therefore recommends that the exploitation rights remain intact insofar as this is possible. The Committee also advises that the existing exemptions should be retained, at least where this is allowed by the Directive. This aspect is examined in further detail under 2.4.


Rejecting the notion of as well as the need for a fundamental revision of the existing Dutch Copyright Act (DCA) (e.g. combining it with the Neighbouring Rights Act (NRA)) the committee has retained to its previous advice in which it was of the opinion that the existing two- tier approach under the DCA, providing the copyright owner with the reproduction right (verveelvoudigingsrecht) and the publication right (openbaarmakingsrecht) sufficient in order to cope with the three tier approach of the WCT and the CHD, providing for a reproduction right, a right of communication to the public, and a distribution right. 

Some other views by the Commissie Auteursrecht taken with regard to specific issues such as fair compensation, limitations, protection against the circumvention of technological measures, and obligations with respect to information on rights management, will be taken into account in this paper in Sections 2 and 3.

It is of note that a proposal for implementation legislation was recently drafted and this is largely based on the 2001 report of the Commissie Auteursrecht.

In accordance with the report by the Commissie Auteursrecht no special attention will be given in this paper to the legal status of public data in view of copyright law and related law. It suffices to mention here that the Dutch government takes the view that publicly gathered and held data should be freely (i.e. against production costs) available to the public and should not in any way be commercia​lised by public authorities.

1.2

New informational works and the Internet
1.2.1
General

The inherent property of the new computer technology to provide information in a digital form has placed a strain on the functioning copyright law and related law in two respects. First, in reaction to the need of the day, i.e. the need for exclusive right protection of the computer programs and chips industry, digitising per se became an issue of concern for the intellectual property community, Focusing primarily on copyright protection for computer programs and sui generis protection for chips, the outcome of that debate is well known and has been extensively documented; it does not have to be repeated here.
 It suffices here to recall that on a worldwide basis the courts first and national and international legislators second, overruled arguments holding that computer programs (and chips) would be better protected by the technology-related regime of patent law. That discussion has got momentum again since the US recently introduced patent law protection for business formats and the like. The question is also much debated nowadays in the EU.
 Secondly, the digitising of traditional works such as texts, images and music and making them available through new physical carriers such as CD Roms or through transmission over the Internet raises various questions with regard to the appropriateness of applying the existing legal i.e. copyright regime to them. Concepts and principles such as the originality criterion, fair use or the exhaustion rule have to be reconsidered. They are the subject of a great deal of debate with regard to database protection and music distribution on-line.
 With reference to the actual importance of both database protection and music distribution on-line it seems appropriate to devote somewhat more attention to these issues here. 

Databases
As far as database protection is concerned the following may be stated: for decades, the question of what legal protection should be given to databases has figured prominently on the agenda of international and national governmental and non-governmental bodies.
 Since databases are prone to full-scale misappropria​ti​on, a lack of adequate legal protection could have a range of damaging effects on everyday life. Databases are subject to misappropriation because the informati​on contained therein is highly vulnerable. Information, by its very nature, is ubiquitous, inexhaustible, and indivisible. As a consequence, the second use of some particular new information does not diminish or exhaust it. Once disclosed to the public, information can generally be used, ignoring contractual or tortious liability, without charge and without the database provider’s permission or any obligation to reimburse him for his investment. This holds equally true for the off-line as well as the on-line market. Paradoxically, providing protection to one database provider creates a legal barrier for other potentially competing database providers attempting to enter the market. This barrier is particularly effective in the case of sole source database producers. It becomes clear that the need for protection should be balanced against the need for competition. However, it is not only the particular interests of the database industry that are at stake. Equally involved is the public interest in the dissemination of culture and kwowledge in today’s society requiring full access to all types of information. The above state of affairs demands a coherent and firm strategy by the governmental and non-governmental bodies in charge on both a national and international level. It is essential to realize that the legal protection of databases should not be dealt with in isolation, but should be seen as part of the legal protection of intellectual property rights in the Information Society in general.

Considering that databases have not always fitted within existing legal systems and leavingcontract law aside, there have been three ways in which to offer legal protection: copyright law, unfair competition law, and sui generis law. In 1996, the EU finally adopted the EU Database Directive. The Directive created a two-tier protection scheme for electronic and non-electronic databases. Member states are required to protect databases by copyright as intellectual creations, or to provide a novel sui generis right in order to prevent the unauthorized extraction or reutilization of the contents of a database. The difference between the two is that copyright infringement implies copying the structure, while the sui generis right infringement implies copying the contents themselves, irrespective of their ‘copyrightability’. The notion of one’s own intellectual creation serves as a criterion for the determination of the object of protection under copyright law. No database is copyrightable if its structure does not reflect the author’s own intellectual creation of its author. It is said that this notion, which in its terminology differs from expressions like originality, personal stamp, and the like mainly used to indicate the threshold of the protection, has taken from the French Pachot case.
1 According to Article 7 (1), the sui generis protection only applies if the producer of a database has made a qualitatively or quantitatively substantial investment. This limited application seems to illustrate that the sui generis right solely protects the investment, for example, sweat of the brow. Recitals 39 and 40 also seem to express this view. From a conceptual point of view, it may be more accurate to say that the investment as incorporated in a database is protected. However, when it comes to substantiating the amount of investment required in order to obtain sui generis protection, the Directive offers little guidance. Indeed, it seems to be presumable that in order to keep in line with the previously existing thin copyright protection in some European countries, a relatively low investment threshold may suffice. But assuming that a more or less abstract statutory definition is not possible, setting the terms is up to the courts. Recently, some national courts in the EU member states have been asked to address the issue of what constitutes a substantial investment. In doing so, the courts are also faced with another factor indicated in Article 7(1),that is that the substantial investment must be expended in either the obtaining, verification, or presentation of the contents of the database.

It is clear that the two-tier system of protection which the Directive introduces derives its significance from the new sui generis right, since most databases will not be eligible for copyright protection, no matter how low the standard of originality may be. However, it is quite possible that both copyright and the sui generis right will simultaneously apply. In that case, both rights will run and can be exploited independently. If one copies or distributes the contents of such a double protected database without the consent of the copyright owner, the copyright owner can, in these circumstances, instigate legal proceedings for copyright and sui generis right infringement.

Music distribution on-line
Next comes music distribution on-line.
 From a legal point of view musical works have been protected by copyright law ever since the establishment of modern intellectual property law at the end of the 19th century and the national and international recognition thereof(in the Great Conventions of 1883 and 1886). Copyright law grants the rightowners in musical works, either fixed in print or on a sound recording, as well as their performances, prerogatives with regard to reproduction, distribution and communication to the public. Similar prerogatives are today granted to the performers of musical works (Rome Convention 1961). Such prerogatives nevertheless have to be exercised with due regard to the exceptions and limitations set by the law in view of the interests of society at large. Obviously the indicated prerogatives were developed in a historic perspective for the off-line world successively for sheet music, gramophone records, and radio transmissions. As long as the developments in this respect concerned modernization and adaptation of existing analog technologies (e.g. long-playing sound recordings, television), some ‘stretching’ of the established legal framework sufficed in order to cope with those new developments.

However, things changed considerably from the moment when computer technology began to spread, particularly from the moment that the Internet became the main vehicle for on-line music distribution. Indeed, distribution of music on-line is one of those new transactions which can be executed entirely by electronic means through the Internet. Not surprisingly, such distribution has increasingly become a major part of so-called electronic commerce. Understandably, music distribution on-line is of vital interest to the established music industry. Yet the record companies are not the only ones who have an interest in this distribution. This equally applies to the new dotcoms that provide intermediary distribution services, to consumers and not least to musicians and performers. However, the interests of those involved do not coincide in every respect. As a consequence, legislators and courts both on an international and national level are challenged to balance the interests at stake by providing, on the one hand, sufficient legal protection to copyright owners of music for the legitimate exploitation of their vulnerable digital products, while on the other hand ensuring that particularly consumers, i.e. society at large, have appropriate rules to access these products. It may be said that until recently the music industry has failed to serve the need for tailor-made music distribution on-line at reasonable prices. This factor, together with an ideologically inspired view of Internet music distribution that confronts the monopolistic approach of the big producers, has resulted in the advent of a host of alternative dotcom music distributors.

It is notably this development in connection with the introduction of a new technology known as MP3 and the way in which it changed the on-line distribution of musical works that shook the foundations upon which the record industry had traditionally controlled the distribution of music. MP3 technology and related technologies are altering the way in which composers and performers release their work, the way record companies sell it, and the way the public consumes it. Legally speaking, the MP3 technology has given rise to serious controversy with regard to the application of the traditional legal framework to the distribution and consumption of musical works in the Internet environment. On the one side, the established industry is arguing that many MP3 distribution sites are purely illegal, the music being uploaded for unlimited use, and distributed by intermediaries and downloaded by consumers who do not pay the royalties due for such use. Allowing MP3 technology, the argument goes, will destroy the record industry, since it will undercut the profits of all involved by backing music piracy. On the other side, one finds independent musicians and others running dotcom companies, and in particular individual consumers who see the Internet as a possibility for offering and sharing music. This promotes what is called a more democratic digital music distribution system and takes a stand that is directly opposite to what is considered to be a monopolistic and price-manipulating industry. In particular this side protests and rejects the unwillingness of the major record companies to agree to discuss licensing their back catalogues to dotcom on-line electronic music distributors. Besides, today’s consumers have high expectations of the benefits they will receive from on-line access to content. Things have become even more complicated since established and newly set up broadcasting organisations have started using MP3 technology for a new form of broadcasting which is called streaming(-audio). 

It is precisely the described state of affairs that inspired national and international legislators to take action on behalf of copyright owners and related right holders, leading to the strengthening of the available protective legal instruments such as a broader reproduction right and a specific communication to the public right. However, it appeared that the strengthening of exclusive rights alone was not sufficient in order to discipline what from a rights holders’ perspective was and is seen as infringing free rides. This is due to the fact that in the Internet environment content is rarely, if ever, distributed directly from the rightowners to the end-users. Usually, a whole range of hosting providers act as middlemen. It raises the question of the legal position of these intermediaries, generally known as the question ofon-line intermediary liability. Since this question lies at the hart of electronic commerce it is dealt with in the context of drafting new legal instruments for that purpose such as the US DMCA and the EU E-commerce Directive. In accordance with most of the already existing national case law, the US and EU legislators have chosen to exempt access and network providers from liability for the damage done to Copyright and other rightholders with regard to copyrighted and otherwise legally protected materials (the mere conduit principle). Liability may, however, apply in cases in which the service provider knows of or reasonably ought to have known (e.g after having notice from a rightowner) of any infringing information being passed through its service. In doing so, the promotion of e-commerce and freedom of communication have been given priority over the protection of rightholders.

Search engines, webpages and hyperlinks
The first step taken has been to protect software and chips through ip regimes. Not surprisingly, in the slipstream thereof other technologically determined devices such as search engines, webpages, hyperlinks (and metatags) have been offered for protection under the same regimes. Although the developments in this respect are far from clear both on a national and on an international level and lacking any international legal instruments, some tentative observations with regard to emerging tendencies may be made. 

With regard to webpages it may be said that their copyrightability depends on compliance with existing copyright law requirements such as, in particular, the originality criterion. So the combination of text, image and music that, generally speaking, is at stake here, should itself comply, as well as with regard to its components, with the applicable copyright rules.

The question of the copyrightability of search engines, hyperlinks (and metatags) has to be answered according to the requirements for the copyright protection of software in a given national jurisdiction. However, published case law in this respect mainly concerns the use of one’s own hyperlink in order to obtain access to another’s copyright protected information. Well known is the Scottish case Shetland Times v. Shetland News.
 In that case a news service (Shetland News) made use of headings and captions applied by a publication (The Shetland Times) to its articles as hyperlinks in order to guide its customers to the respective articles in that publication. As a consequence of this so-called deep-linking the impression was created that the news service and The Shetland Times were partners in some way or another. Under the circumstances The Shetland News was ordered to shut down the hyperlinks. It may be said that the decision is based upon a form of tortious liability, not on copyright infringement. Shetland News did not reproduce or communicate material of which the Shetland Times was the copyright owner.

The same seems mutatis mutandis to be true for search engines and metatags.

Multimedia works
A final observation should be made with regard to whether a new exclusive rights regime should be established for multimedia works. Again this is a very uncertain area where different and sometimes conflicting approaches and opinions are presented.
 Many questions have to be answered here, such as: can we still speak of the author of a work when taking into account of the fact that many people contribute to the making of a multimedia work? what does the dissolution of the work (concept) into smaller and smaller units means for the notion originality? In addition the question arises whether the applicable legal regime for multimedia works would consist of a system of concurring sub-regimes, e.g. one for text, one for images, one for music etc. or would be tailor-made.

1.2.2
The Netherlands

Generally speaking, the Netherlands follows the international developments both in its legislation and its case law.

Databases
The Netherlands has partly implemented the Database Directive in its DCA and partly in the sui generis Databases(Legal Protection) Act (Databankenwet [DBW]). However, since implementation means the transposition of EU law into Dutch domestic law it is primarily up to the Dutch courts to interpret the DBW and, in doing so, the underlying directive. One of the most debated questions in that respect has been (and still is) what should be understood by the notion of qualitative and quantitative investment. Relying on an observation by the then Minister of Justice during the implementation debate in Dutch parliament, some courts have denied compliance with the substantiality requirement based on the spin-off argument. According to this argument no investment (in effort and skill, but particularly money) should be taken into account with regard to the production of an electronic database, as such an investment would already have been made with regard to a database for the main activity, when that database (or a part of it) is also used for other purposes (e.g. a digitised version). In a recent decision the Dutch Supreme Court, although not dealing with the spin-off argument as such, has ruled that investments of whatever nature already incurred in a product upon which the electronic database was built, ought to be taken into account in the light of compliance with the substantiality criterion.
 However, in the end it is up to the European Court of Justice to make a final pronounciation on the matter.

Music distribution on-line
With regard to the two specific issues at stake in the case of music distribution on-line: the liability of intermediaries and the special status of music, the following may be said.

The liability of intermediaries in an Internet setting had already arisen before the Dutch courts in the Scientology Church case of 1999.
 The outcome of the case is generally in accordance with the mere conduit approach under the EU E-commerce Directive.

Music distribution on-line has been a much debated question in the Netherlands over the last five years and also in the light of the WCT and the CHD. It may be said that the prevailing view which was already held under Dutch copyright and neighbouring rights law before the implementation of the CHD, is that from a substantive law point of view, under Dutch law the same results were to be expected as those already delivered by the US courts in the Napster case.
 In a recent decision by the Amsterdam Court of Appeal in the Kazaa case a somewhat nuanced approach seems to have been taken.
 It is of note that this case – although Kazaa supplied customers with software which enabled them to share music in a peer-to-peer network – differs from the Napster and the Scientology cases both from a factual and a legal point of view. First, Kazaa, contrary to Napster does not function as a central database for the exchange of music but only installs special communication software for its customers. Second, the same fact that Kazaa does not function as a central database, also has a legal effect. This is because already since the Scientology case and confirmed by Article 12 E-Commerce Directive jo (drafted) Article 6: DCC the facilitating of copyright infringement in itself does not constitute tortious liability. Since it may be said that Kazaa’s communication software which is beyond Kazaa’s control can be applied to the legal as well as the illegal sharing of music, such tortious liability does not occur. Indeed, this last argument was used by the Amsterdam Court of Appeal to determine that Kazaa was free from any liability. It has to be seen whether this reasoning is in conformity with the mere conduit rule, taking for granted that it is generally known that communication software such as that delivered by Kazaa is primarily used for the exchange and downloading of legally protected music.

Search engines, webpages and hyperlinks
Again, generally speaking Dutch law is in harmony with international norms and the national laws of most European countries. So, in principle, webpages are copyrightable as works of authorship if the requirements for copyright protection have been met. The same is true for search engines, hyperlinks (and metatags): the computer software that is driving and establishing them is copyright protectable if the requirements therefor are met. Besides, also in the Netherlands case law can be referred to with regard to framing and deep-linking.
 Of particular interest here is the Kranten.com-case.
 In that case the President of the District Court of Rotterdam ruled that taking commercial benefits from another’s performance without infringing an intellectual property right or acting tortiously in any other respect, is not illegitimate. This is the more so, when – as occurred in the case at hand which in its facts comes close to the Shetland case referred to previously – the rightowner of the information to which the hyperlink is addressed, is able to prevent such hyperlinking by the use of technical means.

Multimedia works
As for multimedia works it suffices to refer to an observation from the Dutch Copyright Commission in its 1998-report: The Copyright Commission regards as new media digital data carriers such as CD ROM, CD-I, the digital versatile disk and the cd-recordable, as well as electronic distribution techniques such as the Internet, intranet systems, satellite broadcasting, video-on-demand, interactive teletext ((.)

With regard to the multimedia producer’s position, the following applies. For a work recorded on a CD-ROM consisting of different works and/or performances, it will be possible, under the existing rules, to appeal for protection on different grounds: normal copyright (if the work involved has its own, original character with the maker’s personal mark), collector’s copyright (article 5 Aw), film copyright (articles 45a ff. DCA in conjunction with 4 and 7a NRA), the related film producer’s right (article 7a NRA), copyright for databases (under EC directive).
 

This approach reflects the general view taken in legal doctrine in this respect. 

2

Protection of authors
2.1

The actual concept of an author
2.1.1
General

Modern copyright law is an invention of the 19th century. It gained its actual shape not later than 1886 in which year the Berne Convention was established. In those days copyright law was part of the public debate and figured on the political agenda all over Europe. Copyright law was no longer a limited concept, relevant only to certain interest groups, as it had been for a long time. The explosion of print culture had thrust it into an environment where immense political, social, cultural and economic forces were operating. And although from the outset it was considered to be in the public interest that copyright law should balance the interests of copyright owners and copyright users, in the continental tradition the users have always come second.

Since these early days things have not changed very much during the largest part of the 20th century. The same issues still inflamed the public debate and dominated the political agenda, albeit in a more articulate way. An articulation that found its origin mainly in societal and technological developments leading to the collapse of the equally sided established golden triangle
 between the author, publisher and reader that according to some observers served as a role model for the relationship between producers and users of copyrightable material until the 1950s.

The side of the golden triangle that first came under strain was the one connecting authors and publishers to each other. In fact, there has always been tension between the two, the story that for a long time authors and publishers formed a real partnership never being completely true. Indeed, if in the old days there existed some special bond between the two this was mainly since authors simply lacked the skills and facilities to be their own publishers.

So issues concerning the rights of authors and the role of publishers must always be set in the context of the relationship between these two groups over time. The first thing to notice in this respect is that with regard to exploitation authors and publishers have always taken and still take different approaches to time, risk and reputation. As pointed out by Towse for modern times but equally valid, it seems, for earlier periods, authors are likely to have a shorter time-horizon, to be more risk -averse and to have other concerns with reputation than publishers.
 Besides, authors and publishers are driven by different motives. For authors the importance is appearing in print, making works of good quality or reaching a particular audience. From their side, publishers will have one or more of the following motives: to fulfil certain social, cultural and political needs and simultaneously to optimize financial revenue and economic efficiency. Besides, in terms of organizational objectives, publishers being interested in the supply to the market of information goods, tend to become larger, to develop a good image and to compete with other publishers.

It is precisely this economic flow back that has puzzled authors. Taken as individuals acting solely on their own behalf, authors having always been the weaker parties in their relationship with publishers and felt uneasy with their share in the profit making by their publishers. Indeed, giving authors a stronger stand in the relationship with their publishers was really the driving force behind the establishment of the Berne Convention. And although the Berne Convention substantially strengthened the position of authors in this respect, it took more than half a century to bring to an end the still pertaining general practice of total assignment of copyright against an outright fee or a fixed royalty, leaving authors unrewarded if their products became a big success.

It was not until the last part of the 20th century that this situation really changed, mainly as a consequence of the sticking together of authors in collectives representing their common interests when negotiating better terms and conditions for the exploitation of their works. This articulation of the authors' interests in relation to their publishers marks the collapse of that side of the golden triangle. This in close connection with other new societal and technological developments such as universities publishing their own materials and individual authors acting as self-publishers.

Evidently, as is clear from the foregoing paragraph, the application of copyright law to a large extent centres on regulating the relationship between authors and publishers. But copyright law has a further function: to regulate the uses to which a work is put, thus its flow and dissemination. In other words: it concerns the relationship between, on the one hand, authors and publishers and, on the other, individuals and institutions who together make up the public and society at large. It is to this side of the golden triangle, left out of the picture so far, to which attention will now be given. It is noteworthy here that the notion user in this respect primarily refers to individual users and those institutions like libraries, universities and the like that function in the general interest.

Obviously strict application of copyright as an exclusive and absolute right would lead to the socially unworkable situation requiring for whatever form of use the prior authorisation of either the author, the publisher or both. In order to provide for a socially workable situation international and national copyright law use the construction of what are called limitations, exceptions or fair uses.

It should be kept in mind that the civil law copyright tradition and the common law copyright tradition differ in this respect in as far as the one does not know of a fair use principle constructed as a rather open norm which is done in the other. However, on the other hand both traditions share the principle of exhaustion, in the common law tradition usually referred to as first sale doctrine. Taking account of this state of affairs, and leaving aside dogmatics as well as complicating particularities of the two traditions, it seems appropriate to use in what follows the fair use notion in a broad and general sense. It is taken for granted that fair use encompasses in this respect also free flow of information and that free access not necessarily means access for free.

It may be said, then, that the fair use principle taken in that sense during the first 65 years or so since the Berne Convention functioned rather well in order to serve users. Apparently, the normal exploitation of copyrightable material from which the fair use principle exempted certain forms of use, was not endangered. This arguably not in the last place since the then available technology for reproduction and dissemination of works did not offer users the means to do harm to the market for information goods. So for example the second hand booktrade or the private use exception was generally speaking no threat to the normal trade in books or phonorecords. Moreover, it may be said that the relatively safe position of authors and publishers was due to a rather general societal acceptance of copyright law. Users, so to say, did not care much that at least in the continental copyright law tradition their side of the golden triangle was only dealt with by way of limitations and exceptions.

However, things changed drastically and ever so dramatically after the Second World War. From the 1950s onwards consumerism alongside with new user-friendly reproduction and dissemination technologies (e.g. fotocopying, taperecor​ding, fax) paved their way into society. This concerned not only the primary exploitation of copyrightable material but also affected uses made under the fair use principle. All at once private users manifested themselves as a real menace with regard to the normal exploitation of primarily printed and audiovisual matter. Interesting enough the reaction of authors and publishers was divided. Whereas the latter already on their way to becoming the entrepreneurs to be dealt with in the following paragraph, unvariably asked for more and better protection of their interests, the first were more nuanced in their reactions. Academic authors for example generally speaking did welcome the abundant albeit irregular use of their works instead of blaming it. It was never more so than at this particular moment when it became clear that authors and publishers promoted different interests.

And although those concerned with the production of copyrightable material never succeeded in convincingly proving their alleged losses due to users' infringement, it is clear that the hard line they promoted was taken up by international and national legislators. In addition it is fair to say that their line received firm support from governmental and non-governmental institutions such as the European Commission and WIPO. Consequently, the rise of the user as the discussed development may be called, particularly from the 1970s onwards is accompanied by an ever growing pressure for more and better enforcement of copyright law. According to copyright owners and co. this should be done not in the least by adjusting, i.e. narrowing the scope and applicability of the bewared limitations and exceptions to copyright.

So if finally the user came to the forefront in the domain of copyright law it was in order to take a position in his own right, clearly marking the collapse of the publisher/user side of the golden triangle. Not surprisingly it is also since the beginning of the end of last century that numerous consumer and user organisati​ons have taken part in the debate both in Europe and the United States.

It is now time
 to turn the perspective again towards the publisher since in what has been said so far one factor of major importance has been left out of the picture. That factor is the advent of entrepreneurial copyright law. Certainly, publishers have always been entrepreneurs in as far as they were exploiters of copyrighted material. But traditionally in doing so they were invariably represen​ting authors in the first place. If they were promoting their own interest it was based on the exploitation of the rights in the works of authors. This was and still is the situation in many instances, even after the emancipation of authors towards publishers. However, entrepreneurial copyright law in the sense meant here, refers to a different state of affairs. Since the last twenty-five years or so a development has persevered which has given birth to a new type of exploitation of copyrights. Basically this type of exploitation may be called copyright without authors. All this alongside the expansion of the copyright law domain now encompassing subject matter such as computer software and computerized databases, and accompanied by an adjustment of the scope of protection, for example limiting the private use exception with regard to electronic use as has been done in the respective EU directives.

It is this new type of so-called entrepreneurial copyright that merits attention in this paragraph. It appears to have two main characteristics. The first characteristic concerns the new way in which publishers dispose of traditional copyrights for traditional purposes. Bill Gate's company Corbis forms a good example of this new mode of exploitation. Corbis consists of a huge catalogue of both copyrighted and public domain graphic material licensed to all sort of customers for different traditional purposes. New here is that the business acts entirely on its own behalf, not representing any dead or living author whatsoever. The second characteristic leads away from traditional copyright law. It concerns the state of affairs according to which companies that do not have anything to do with copyright as their core business, use copyright law in cumulation and concurrence with trademark and patent law as a marketing tool in competition with other entrepre​neurs.

It may well be understood that in particular the first form of entrepreneurial copyright law, since it concerns mass-market exploitation of information goods, has had a big influence on the publisher/consumer relationship at stake here. Whereas in the analogue world over the years users of works have not been considered as part of the exploitation process (e.g. the buyer of a book does not come under any special obligations other than paying the price and respecting copyright law) this is no longer the case since shrink-wrap licenses and click-through licenses are governing the exploitation of digital information goods. Bound by special contractual bonds, layed upon users in addition to copyright law, users are drawn into the exploitation process. The consequences of this may be illustrated by the following example. The individual exchange of the physical embodiment of the literary text or the musical composition against the fixed or negotiated price sufficiently authorizes the buyer of the book or the phonorecord to use it as he wishes. By contrast, transactions with regard to digitized informati​on may not all involve a direct sale between the copyright owner and the user. On the contrary, they may involve a non-negotiated mass-market license with regard to the copyrighted content (i.e. the intangible asset) which accompanies the transfer of title by factual delivery of the physical carrier (i.e. the tangible thing) or by virtual delivery via the Internet.

2.1.2
The Netherlands

It may be said that the prevailing view concerning the concept of an author in the Netherlands favours the author as an individual creator of works.
 That may be the reason why legal authors do not pay much attention to developments leading to - what has been called in paragraph 2.1.1 - entrepreneurial copyright.
 Since the same approach is taken by international gremia it is understandable that the Copyright Commission has not elaborated any further on this issue. However, the committee has indeed come to terms with the issue of balancing private interests in the light of existing and possible new exceptions and limitations. It is worth quoting the committee on this point, observing that here the committee does not express a generally accepted view:


A solution should be sought which also fits within the obligations resulting from the international treaties. For those cases where the law does not provide specific legal limitations (i.e. the limitations discussed above in 3.3. to 3.7) but which nevertheless may involve doubt as to the desirability of the execution of rights, the largest possible majority of the Copyright Commission recommends the formulati​on of an open standard for copyright and related rights which may be appealed to in a specific case, as a defense against a claim based on an infringement of copyright and/or related rights, and in which all the interests involved can be balanced against each other. Article 5 paragraph 4 of the proposal for the EC directive (the free steps test) could serve as a model for this. It should be clear that these are exceptional or analogue cases. It is a matter for the person who appeals to this standard to show why an appeal to this standard should be honored. The test on the basis of general standards is not alien to the Dutch legal system, given the options outlined above of appealing to the standards of competition law or private general law. However these standards do not provide pointers to the judiciary in all possible cases involving a copyright dispute. Although the Surpreme Court considered there was scope for breaking with the system of a restrictive list of limitations, the formulation of the conditions under which this is possible has not been approved by everyone.


One member of the Copyright Commission thinks that the completely open system which applies in the USA should not be followed. The highest judge in the USA has ruled that this system should be applied on a case-dependent basis, which according to this member would lead to unacceptable legal uncertainty which also conflicts with the BC, a convention which until now has been observed by the Netherlands, with the precisely defined limitations in the Aw (Copyright Act). However, other members of the Copyright Commission consider in this respect that article 9 BC also leads to applicati​on on a case-dependent basis. Moreover, the fair use approach in the USA and the fair dealing approach in the UK do not affect these states’ members​hip of the BC.
The position taken by the Copyright Commission seems to be supported by a 

recent report by the Netherlands Bureau for Economic Policy Analysis (CPB), in answer to a call on behalf of publishers for additional copyright legislation and enforcement. However, the title of this report is already significant: Copyright Protection: not more but different. And as far as the content is concerned, in this article it suffices to quote only some sentences from the preface.


However, the claim for increased protection is not as valid as it appears. First, in many markets for information goods competition between originals and copies is virtually non-existant or publishers can internalize part of the surplus created by copies. Second, in markets that experience network effects, both publishers and consumers might benefit from copying. Finally, publishers can use the decrease in costs to engage in (digital) business strategies such as giving away free samples, versioning and selling comple​mentary products. The case for increased protection is further undermined by the fact that information goods industries often use market solutions, such as contractual agreements and technological devices, to protect their content. The challenge for policy-makers is to design a modern, flexible copyright regime that balances the interests of publishers and consumers. An extention of protection does not seem to archieve this goal. 
2.2

Specific issues
2.2.1
General

On-line publishing has become an issue of major concern both with regard to upstream licensing (i.e. the relationship between authors and exploiters), as well as downstream licensing (i.e. the relationship between authors and/or exploiters), and end-users (consumers)). It may be said that with regard to upstream licensing nationally and internationally a great deal of emphasis is placed upon model contracts and collective bargaining as instruments for the promotion of the interests of individual authors.
 With regard to downstream licensing it is particularly the multimedia industry that has successfully taken action in order to discipline the users of copyright protected information.
 The most striking example is that of the US UCITA (although not many US States have adopted this model law in their national jurisdiction).
 A widely-debated question in this respect is whether, and if so, in how far statutory exceptions and limitations to the copyright prerogatives can be contracted away. Legal doctrine seems to be divided on this point.

On-line publishing has also influenced the status of freelance journalists. The available computer technology has made it possible to digitize both old and new works either for archival purposes or for offering informational services in addition to the existing paper-made format. Since the indicated modes for exploitng those works could not have been envisaged at the time when they were written, the question had to be answered whether the journalists were entitled to supplementary remuneration It appears that the leading answer to this question has been provided by the US Surpreme Court in the Tassini-case: journalists may indeed request for additional remuneration.

2.2.2
The Netherlands

On-line publishing, both upstream licensing and downstream licensing, is left almost entirely to the parties involved. Contractual freedom is what counts here. In the case of upstream licensing in some branches such as that of belletrie the situation is dealt with on the basis of model or standard contracts.
 With regard to downstream licensing different views are held in the literature as there is no available case law.
 

As far as the position of journalists is concerned, mention should be made of the Heg c.s. v. De Volkskrant case.
 In this case which preceded the Tassini case already mentioned, the outcome was the same: the respective modes of exploitati​on not being foreseeable at the time of offering the works for publication, the journalists were entitled to additional remuneration.

3

The financial flows
3.1

The remuneration of authors and the technical means collecting the royalties
3.1.1
General

Technical means for collecting the royalties consist of Copyright Management Information (CMI) as its central component. CMI is the generic term used to indicate all information, either in analogue or in digital form, that identifies a copyrighted work, those who have a particular interest in the work (e.g. the author or exploiter), as well as any other information that enables or facilitates the management of the rights to the work. As is illustrated by the International Standard Book Number (ISBN) which was already established in 1967, CMI is not a new phenomenon brought into existence as a result of computer technology. However, it is quite clear that CMI is of particular importance for the role it can play with regard to electronic commerce in information products and the management (or administration) of the copyright and related rights thereto. This importance is underlined by the fact that recently international as well as national legal instruments such as the WCT, the CHD and the DMCA offer special protection against the removal or alteration of CMI appropriately applied by any rightholder.

It follows that in the context of this paper particularly relevant are those copyright management systems which operate in an electronic environment, the so-called Electronic Copyright Management Systems (ECMS). Recently, a variety of such systems and a number of standards have been proposed and developed.
 Understandably, the different kinds of information that have to be identified by a CMI in a ECMS (e.g. text, image, music) require different kinds of legal approaches. This is equally true for characteristics of information such as the capability of changing status (e.g. from copyright protected into public domain information), or for the question of so-called granulation (to what degree of precision does information have to be identified for e-commerce in content to become effective?) In relation to all this effective CMI's and CMS's are seen by those who consider statutory exceptions to copyright and related rights as mere market failure correctives, as adequate technical expedients in order to withdraw from them.

Although certain elements of CMI may already be protected by existing domestic law against removal or alteration, the different national solutions applied in this respect in similar cases under different national law have been unsatisfactory.

3.1.2
The Netherlands

For the actual state of affairs in the Netherlands reference should again be made to the 1998 Report by the Copyright Commission where the commission comes to terms with what it calls legal collective rights management.

2.6

Legal collective rights management
2.6.1.
Problems involved

In some places, the law prescribes collective rights management as the answer to

developments which prejudice the interests of rightholders who cannot exercise control or conclude contracts on an individual basis.


At the moment there are five organisations which collect remuneration exclusively for rightholders for the use of protected material: Stichting Reprorecht (collection and distribution of remuneration for reprographic copying), Stichting Leenrecht (collection and distribution of remuneration for the lending of protected material by public libraries and a number of other establishments with public access), Stichting De Thuiskopie (collection and distribution of the levy on blank image and sound carriers), the organisation SENA rnentioned before and the Buma association (which is the only organisation in the Netherlands with a licence from the Ministry of Justice to mediate in exercising copyright on music when music is broadcast or performed in public). The four foundations negotiate with users, excluding individual rightholders. For Buma, the situation is the same de facto.


The question is, whether the legary enshrined task of these organisations extends to new media. The European Commission stated in its Communication that although the wish has been expressed to form central rights management and collective licences of rights by means of one-stop-shops or clearing houses, there are also new technologies which in the future wifi create more options for exercising rights individually.

2.6.2.
Point of view

2.6.2.1
General

Legal collective management is regarded as a practical but at the same time next-best or ultimate remedy solution. Individual rightholders are no longer involved in the exploitation. The establishment of the level of the remuneration and the basis for the distribution of this are of a general nature. If there were full interaction of market forces, there would be no need for legal collective management.

2.6.2.2
Electronic-reproduction

The "reprography right" (in fact: the photocopy) was the subject of a previous advice document of the Copyright Commission. At the time, the conclusion was reached that there are good reasons for not applying the regulation to electronic reproduction. Rightholders and users wish to arrive at a practice where comprehensive agreements are reached about both reprographic and electronic reproduction. Some of the problems involved in electronic reproduction differ from those involved in reprographic reproduction. The Copyright Commission therefore thinks that there is no scope for the application of legally compulsory collective management of electronic reproduction via new media. It seems very likely that the application of electronic reproduction was not considered when the reprograp​hy right rules were drawn up. Article 5 paragraph 2a of the proposal for the EC directive states that it shall be a matter for the mernber states to take their own decisions on this point.

2.6.2.3
Lending

The current regulation applies to digital carriers such as CD-ROM and CD-I, but not to computer software (article 15c ff. Aw; article 15a ff. Wnr). The lending payment is in accordance with EC directive 92/100, while the proposal for the EC directive does not in any way prevent member states from applying the regulation to new media as well. In practice, however, it seems that so far it has been difficult to reach a consensus on payments and other conditions for lending such carriers.


Nevertheless, the Copyright Commission would prefer the extension of the existing regulation. It is too early to revise the regulation. We advise the government to foffow closely the developments in this area.

2.6.2.4 
Levy on blank image and sound caffiers

If we take the law to the letter, digital carriers such as CD-ROM and CD-I could be

included in the existing levying regulation for blank sound and image carriers (articles 16cff. Aw in conjunction with article 10 Wnr). However, the application of this regulation to new media would cause problems. It would be extremely difficult, if not impossible, to check which works or performances are recorded on digital carriers, especially because such carriers are used mostly for the storage of non-protected material. These carriers may, nonetheless, contain a number of works or performances of a different nature. Nothing concrete can be said about the copying frequency of protected material. Therefore there are no reliable pointers for corection and repartition, as is still the case to some extent at the moment for copying at home on videotapes and music cassettes.The Copyright Commission advises against the application of the existing levy regime used for digital carriers. The proposal for the EC directive provides scope for member states to decide their own policy for the time being.

2.6.2.5
Use of music

The licence, on the basis of which Buma has the exclusive authority to mediate as regards copyright on music is, when taken literally, confined to broadcasts by broadcasting companies and performances in public (article 30a Aw). It is unlikely that, at the time, the exclusive authority for Buma was also intended or foreseen for other areas of disclosure. This means that there is a possibility of competition for the other forms of exploitation, and that other collective management organisations may negotiate with users of music on behalf of rightholders. The Copyright Commission thinks - also considering the cabinet's view following the report of the MDW working group on supervision and cooperation for collecting copyright remuneration - that it would not be desirable to have a situation where Buma and SENA derive different powers from the law. There is no objection as such to Buma operating outside the scope of the exclusive licence; Buma is already experimenting in this field. But the Copyright Commission does not think there is any reason for extending the exclusive licence.

2.6.2.6
Freedom of choice

With regard to new media, it may in principle (with the exception of the lending right) be left to the rightholders to decide whether or not they want their interests to be looked after collectively. There are no grounds for the introduction of new forms of legally compulsory collective management. The development of clearing houses and one-stop-shops should – in accordance with the point of view of the European Commission - be left to the market for the time being (see also 5.2.2). The government should strive to remove any obstacles to standardisation, but this has nothing to do with copyright. Existing collective organisations may present themselves as intermediaries with regard to rights involved in new media. They offer users the advantage of one single desk for certain rights. However, new organisations may also enter into this market.
Things have been somewhat amended since the commission issued its report. Legislation following the commission's suggestions in many parts has been placed before parliament with regard to reprographic reproduction, and this is now entering its final stage of deliberations.
 According to the Ministry of Justice this draft is in harmony with the CHD and does not need to be adapted in that respect. The same is true for the issue of collective management generally dealt with in another piece of draft legislation aimed in particular at rationalizing and making uniform the different systems of collective management so that they become a producer and user friendly, i.e. easy to handle.
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