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1.
Introduction

Two observations are important from the onset. Firstly, the British law of contract is the origin of modern contract law that is found in the United States of America and in the nations of the British Commonwealth where the common-law system was adopted.
 It is thus fair to state that British law has been particularly influential in jurisdictions with civil-law roots, often referred to as mixed jurisdictions, and which also includes South Africa.
 
Secondly, the well-known British academic, Simon Deakin observed a few years ago that the contract of employment with its various contractual features and associated effects heads the list of those labour market institutions whose continued usefulness is questioned by the fundamental changes in the world of work.
 It was earlier suggested that the continued vitality of the employment contract depends on the rethinking of the concept ‘employment contract’ in order to find a balance between efficiency in the economic labour market and protection of the weaker parties participating in the market.
 Although the employment relationship has fundamentally a contractual character, it was stated that ‘no branch of the law can be completely autonomous within a body of the judicial order as a whole’.
 
The fact remains that the world is changing and so also the world of work. The world of work has correctly been described as ‘exploding’ and becoming much more ‘volatile’ due to globalisation,
 demographic trends and the introduction of new technologies.
 Globalisation, flexibilisation and deregulation have been keywords in the area of labour law and industrial relations since the 1990s, and it is thus not surprising that these three terms have become central concepts of those advocating new employment strategies specifically aimed at a more flexible and liberal labour market defined by minimum governmental interference.
 
In this article I shall endeavour to explore, perhaps a bit ardently, the continuing role of contractual principles in the contemporary commercial world of work. I shall consider the boundaries of common law contractual principles in the statutory framework of employment from a comparative perspective, bearing in mind the status of employment law as a mixed-jurisdiction. The article is divided into seven parts. In Part one I shall explore the various characteristics of the changing world of employment, whilst the trends effecting a so-called contractual re-surfacing in employment are considered in Part two. Next, I shall discuss a number of contemporary realties, influencing a reinterest in the employment contract as the regulator of modern employment relationships, in Part three. This is followed by Part four in which I consider aspects aiming to justify and discourage the return of contract in employment. Next, in Part 5 I shall reflect on the status of contractual freedom and the impact of legislation in this regard. The current position of contract in British employment relationships is considered in Part six. Lastly, I shall conclude this article with a brief summary.
2.
The Changing Face of the World of Work

2.1 Role of Globalisation
Certain trends have in recent years been caused by the social-economic developments in international standards which in turn, influenced the role of the employment contract at all national levels. These trends include deregulation and flexiblisation of labour markets that are direct results of globalisation. Flexibility or the actual space thereof apparently depends on where the observers focus their attention, thus implying that it is closely linked to a variety of exogenetics.
 The ways in which these different elements of various regulatory frameworks operate in relationships with each other, bearing the mind the distinct trends of the changing world of work, are important considerations.
 Globalisation is currently used as an argument to deregulate employment both nationally and internationally. This process is particularly evident in the resistance of employers to the regulation of labour relations at any level.
 
2.2
The Effects of Other Changes

The effects of changes bearing on the world of employment have been acknowledged by the judiciary. In one decision the changing world of employment was acknowledged by an observation that the court must be mindful of trends leading to ‘the progressive deregulation of the labour market, the privatisation of public services, and the globalisation of product and financial markets’.
 Some role players have lobbied for a return to the free market system whilst others emphasised the importance of protecting the rights of workers and to create jobs as essential parts of long-term economic prosperity.
 

Also, the extent to which judges are prepared to exercise their powers of regulation of the employment relationship may be of particular importance at a time of high unemployment in a deregulatory environment.
 But the danger of haphazard intervention by courts and lawyers was stressed when the following was observed in a South African decision: 

[E]xcessive judicial zeal to rewrite the common law ... give rise to dangers for society ... autocratic and proactive courts which rush in where even the legislature has not see fit to tread, are hardly consistent with the democratic ethos to which the South African nation aspires ... the common law was not shaped ... by ... intellectually retarded lawyers wholly insensitive to the needs of society.
 

The new industrial relations system of South Africa additionally struggles with the relationship between contractual and statutory regulation in employment. One commentator referred to the various forms of legislation in South Africa, and concluded that although many role players favour contractual regulation and give it a wide scope, recent legislation provides many obstacles.
 


Other commentators are of the opinion that the measures protecting the so-called ‘weaker party’ to an employment relationship (the worker) are standing in the way of full economic recovery, and European employers like to point to the American society of employment which has much lower unemployment levels and less protection through employment contracts.
 Apparently, a correlation exists between the level of unemployment in a country and the protection offered by public measures, for example legal regulation of the terms of employment contracts. Of course one may argue that the protection offered to employees by legislation together with the costs of the unemployed are a financial burden on the society as a whole.
 But at the same time, to subject employment entirely to market forces without any government interference may cause effects less desirable.
 

Another important consequence of deep global integration which is also a characteristic of contemporary legal work is its tendency to induce a lack of clarity in norm-hierarchy worldwide.
 

2.3
Contract as the Foundation of Employment

The primary legal basis of an employment relationship is a contract of employment despite the fact that the rules regulating the employment relationship are derived from mainly three sources, namely the common law, labour legislation and collective bargaining.
 The general role of contract law as a whole has been depicted as: 

[I]n an atmosphere in which the prospects of legislation appear less likely it is possible that the consensus favouring judicial restraint will break down and there will be greater judicial activism.

Although the contractual foundation of an employment relationship has never been denied, a leading South African labour law academic announced during the drafting of the South African Labour Relations Act that the latter meant the demise of the contract of employment.
 Yet, since the middle 1990s a new interest in the role and purpose of contractual principles was evident in a number of South African court decisions which were either decided on purely contractual principles, or where contractual principles were given recognition. During the last couple of years a renaissance, a re-emergence, or possibly a resurfacing of the role and application of contractual principles in individual employment relationships in South Africa have clearly been evident. A number of recent cases were decided on typical contractual principles regardless of the availability of legislative measures. Moreover, these decisions acknowledged and applied common law contractual principles, thus alluding to the possibly new importance of the common law of contract in individual employment relationships.


But South Africa is not the only country where a renewed interest in the contractual features of the employment relationship is evident despite the availability of various forms of protective- and regulatory legislation. In other heavily statutory-regulated common law countries, for instance the United Kingdom, Canada and the United States of America, and some of the countries on the European continent, various role players have been commenting for the last ten odd years on noticeable trends relating to the role of contractual principles in individual employment relationships worldwide. These trends are discussed next.
3. Trends Effecting Contractual Re-surfacing 
3.1
Need for More Flexibility

During the sixteenth to the twentieth century the idea encompassing the ‘flexibility of contract’ as found in contractual promises was viewed as an ‘interchangeable.’ Accordingly, expectations of future values became present values for the purpose of trade and for the ultimate purpose of corresponding to the flexibility achieved in the free market and the economy.
 

Globally speaking, an era of diversity has been entered into which in turn implies that the development of collective economic frameworks instead of strict regulation should be considered.



However, some academics interpret ‘flexibility’ in employment as implying that the appointment and dismissal of employees are determined by the conditions created by the economic markets instead of the fixed regulation usually offered by legislation.
 Moreover, most commentators seem to advocate a process of flexibilisation of working life for the purpose of liberating people from the ‘stifling bonds’ of rigid labour regimes imposed by inter alia political activists, over-zealous legislators, and nonresilient production methods of the factory type work.
 

Flexibility may further be equivalent to the number of options available to the ‘buyers’ and ‘sellers’ of labour when dealing with one another on both the individual and collective level. This broad definition of flexibility implies that it encompasses deregulation, decentralisation and privatisation because all these terms increase the potential for arriving at solutions tailored to the need to increase flexibility.
 Regardless, most employers are aware of the advantages of the values of social protection and understand that complete dictation of labour conditions by the economic market is not desirable.
 

All the same, the need for flexibility in employment relationships has caught the attention of the judiciary. The need for a flexible employment relationship was aptly described in a decision of the South African Labour Appeal Court. In WL Ochse Webb & Pretorius (Pty) Ltd v Vermeulen
 Froneman J remarked: 

Neither employer nor employee benefits from a static employment concept where their respective rights and obligations are cast in stone at the commencement of the employment relationship. What the employer bargains for is the flexibility to make decisions in a dynamic work environment ... What the employee exacts in return is not only a wage, but a continuing obligation of fairness on the part of the employer.
 

Another point should be mentioned in this context. In the neo-classical economic model, protective labour legislation is viewed with suspicion because it is perceived as creating rigidities in the labour market, causing the role players in the market to develop new forms of ‘flexible’ contracts beyond the purview of legislation.
 In some countries flexibilisation would mean that an employment contract should be abolished instead of supported.

3.2 Influence of Deregulation

Flexibilisation usually implies a certain level of deregulation. This trend is particularly evident in some European countries, for instance in Germany where the loosening of rigid provisions on fixed-term and part-time work have been experienced pertaining to certain groups in employment.
 But deregulation is causing certain aspects of industrial relation policies, previously governed by statutory rules, to enter the domain of firm practices either negotiated or unilaterally imposed.
 A particular danger that is evident in countries where deregulation of the labour market has been prevalent is the trend of placing older workers and younger workers in direct job-competition, thereby shortening the working life of both parties.
 

4.
Contemporary Realities in Employment

4.1
Role of Common Law of Contract in Employment

The development of a contract-culture across the global economy together with the dominance of contract as a way to analyse relationships in society made some commentators notice another phenomenon, namely existing hybrid forms of contractual relationships are forming as the result of utilisation of the common law of contract to govern modern relationships which were previously mostly subjected to public ordering rather than private ordering.
 Perhaps it is appropriate at this stage to explain what is meant by the term ‘common law’. The common law is defined as that part of law which is within the province of the courts themselves to establish. It is thus a system built on precedent with recognition of the importance of the decisions of judges, especially those decisions of appellate judges.
 It was observed that the common law has presented itself as a fragmented system with different and independent sources of law, judge-made principles which are divided into common law and equity principles, and statutory rules.
 


The role of the common law in a South Africa of the twenty-first century has been contemplated recently. It was explained rather convincingly that the ongoing value of the common law in South Africa is reflected by its inclusion in the South African Constitution
 implying that the common law is a living and developing body of law and not a closed entity of the past.
 But in a South African decision the High Court has made reference to the characteristics of the common law in employment, and stated: 

Truisms about the innate dynamic capacity of the common law to accommodate changing societal mores and policy in an evolutionary manner, provide no justification for he propounding of an aggressively intrusive philosophy of judicial interventionism in the common law relating to employment.

Marais J observes that although the common law may in some instances be rather rigid it may also be flexible when it is required to be: 

The common law does not swing about like a weathervane in whatever direction any passing gust of wind might blow. It is not designed to be ... inherently incapable of being responsive to volatile social and economic circumstances.
 

Oliver in turn refers to the position of employment in common law by explaining that an employment relationship was a status relationship rather then a contractual relationship. The reason for this is that the status of an employee determines his obligations and his remuneration.
 Another academic stresses that the law in common-law jurisdictions has greater integrity simply because statutes also operate in particular cases where the operation of the common law is questioned.
 It has been observed in a decision by the House of Lords that the contribution of the common law in the employment revolution has been especially evident in the context of the evolution of implied terms in a contract of employment.
 

But Marais J observed that the common law can not be expected to change with a changing society when the latter is characterised by

the ebb and flow of demand and supply in the field of the waxing and waning of respective bargaining strengths ... impact which transient extraneous circumstances such as political instability, increased emigration or immigration ... have on the respective positions of employer and employee ... are all factors ... the common law cannot reasonably be expected to respond as they occur ... would require so frequently and kaleidoscopic a shifting of obligations that there would be ... no stability in the common law.
 

Although it was stated that the common law should not be regarded as ‘an ossified code of immutable principles which can only be changed by legislation’, Marais J also added that ‘there is virtue in stability and predictability in the law ... it is a virtue which should not be undervalued’.
 So in this context the value of the common law of contract has been recognised by its ability to import stability and certainty into the law even when the latter is confronted with change. 
4.2
Statutory Regulation

Employment relationships are seemingly in general regulated too extensively both during existence and upon termination. Although much of these regulative measures are imposed by legislation, the common law and the principles of equity have also contributed to this phenomenon.
 Freedland recently argued that employment legislation is continuing to interact with the law of contract in two ways. Firstly, legislation has invoked the body of common law. Secondly, legislation is having a major substantive impact on the principles of the common law.
 So the basic principle is that legislation usually prevails instead of principles of the common law. So a central question is then how far the application of statutory rules can be defeated by the contrary contractual intent of the parties.
 The attributes of legislation as a regulator of employment is explained in a South African decision where the court stated:
The legislature is the only institution which can respond quickly and effectively to frequently fluctuating circumstances of a social-economic nature ... the courts have no such inherent power ... no such power exists in the common law.
 

In addition, the role and interaction between the common law and legislation has been recognised by section 39(2) of the South African Constitution which provides:

When interpreting any legislation, and when developing the common law ... every court ... must promote the spirit, purport and objects of the Bill of Rights.

Recently the South African Constitutional Court per O’Regan J noted that by developing the common law as provided for by the Constitution, it must be kept in mind that the common law develops progressively through the rules of precedent.
 O’Regan further stressed that a common-law rule may sometimes totally be changed, or a new rule may be introduced. Both these processes constitute development of the common law.


In another recent South African decision it was observed that the interface between the South African Constitution, labour legislation and the common law depends on the right claimed and the way it is pleaded.
 The result thereof is that when a party chooses to base a claim on breach of contract the court is compelled to decide the case on that basis subject to four principles.


It is submitted that the flurry of court decisions in recent years where the judiciary refer to, and often apply contractual principles unique to the employment relationships, highlight either a re-interest in the role of contractual principles in employment, or follow a side-by side approach through consideration of available legislative provisions and applicable contractual principles alike. It should be borne in mind that although protective legislation often provides inderogable rights, it also assumes the prior existence of a valid, voluntarily entered- into employment contract. Whether contract and statutes are opposites or whether they should rather be viewed as interdependent layers of regulations is an important consideration in this regard.
 

4.3
Decline of Collective Bargaining

Forty years ago Rideout alluded to the growing importance of collective bargaining during that specific period, and concluded that the employment contract was losing its important position during that period.
 But at present collective bargaining is not doing too well. Voluntary collective bargaining rather than regulatory legislation is seen as a major obstacle to growth in a flexible workforce, resulting in policies and legislation in the United Kingdom directed at the weakening of trade unions and collective bargaining.
 Other pivotal reasons for the decline of trade unions and collective bargaining are global trends embracing decentralisation of bargaining at enterprise levels together with deregulation.
 

In the United-States of America trade unions have drastically declined with the effect that collective agreements only cover ten to fifteen percent of the workforce in the private sector.
 A number of factors have apparently contributed to an overall decline of trade membership and collective bargaining in the United States.
 

In Canada, particularly with reference to British Columbia, a more fluid and adaptable employment relationship has been aspired to in contrast to those types of relationships provided by collective bargaining. The purpose of achieving more flexible employment relationships is to achieve change in workplaces on an ongoing basis.
 Accordingly, the central question posed in this context is where exactly all the developments in the post-industrial society have left the individual contract of employment in light of legislation and collective agreements.

5.
Return of Contract 

5.1
Background
One of the most distinguished academics in British labour law, Sir Otto-Kahn-Freud described the contract of employment years ago as the ‘cornerstone of the edifice of labour law.’
 During the early 1980s some academics observed that although statutory rights were influencing the ‘common-law contractual framework,’ contract still remained valuable for the operating of these statutory provisions.
 


Other academics submitted that despite the fact that contractual concepts are fulfilling a fundamental role in the definition and formation of the individual employment relationship, the role of the freedom of contract is limited in respect of the contents and termination of the employment relationship.
 Halson put forward that concepts which form part of the general law of contact are sometimes required to do valuable work in other concepts,
 whilst Harker in turn observed that to deny the binding effect of contractual promises in economic affairs is to ignore the important role of contract as a tool of social and economic engineering in Western society.
 Brodie simply referred to the evolution of the law of the employment contract during recent years, and predicted that the way in which it will continue to develop is less than ‘straightforward’.

5.2
Features of Contract in Employment
Traditionally, the role of contract in employment involved regulation of the employment relationship in four areas. Firstly, it was the source of an employer’s powers of supervision and control based on an employee’s implied duty of obedience. Secondly, it was a source of rights and obligations. Thirdly, it was a source of remedies, and lastly, it operated as a framework for statutory regulation of employment.
 

Another purpose of an employment contract is perceived as its ‘human norm.’ This characteristic is viewed as the foundation of any contract because it implies that a contractual party is both altruistic in the sense that he wants to aid others with their projects while at the same time wishing to assist himself.
 Traditionally, an analysis of the individual employment relationship regarded it as being founded on contract although the law of contract rarely has been noted as a satisfactory way to regulate this relationship.
 A premise exists that the protection offered by the common law are the best ways of solving problems posed by the termination of long-term employment, thus serving as ‘a default, a fallback against the voids created by the demise of unions and the partiality of protections under the various discrimination laws’.


There are two types of contracts in contemporary employment which do not only predominate in number but also in importance, namely contracts to provide goods and contracts to provide services.
 So from the view of economic and social policy the individual contract in Western society reflects the basic social economic acts in law.
 

Others allude to the functions of the employment contract in society. According to these academics the contract of employment has a dual function in society. Firstly, while the managerial power of the employer is underpinned, it in the second place also serves as a gateway for the social protection of employees.
 A valid question in this context is how the employment contract achieves social protection of employees. 


Another important consideration is that the sources of many of the rights and obligations in the employment relationship lie outside what the parties themselves agree, giving employment law both a complex and a peculiar nature.
 


Hepple is of the opinion that the traditional perception of the contract of employment is undergoing a functional transformation, especially pertaining to the particular types of work in different countries. This aspect implies that the employment contract is transforming into a mechanism for collaboration as illustrated by the use of the concept ‘organisation’ instead of ‘control’ as a guiding principle for determining whether statutory regulations are applicable to an employment relationship.
 Perhaps the concept of contract as viewed by the French political philosopher Leon Bourgeois deserves consideration in this context. Bourgeois views contract as both the ‘definitive basis of human law’ and as the ‘eventual and final outcome of progression’ which releases man from the ‘shackles of statutes’ to ultimately afford individuals access to freedom.

5.3
Problem with Contract in Employment

The employment relationship has once been outlined as follows: 

[I]n its inception it is an act of submission, in its operation it is a condition of subordination, no matter how much the submission and the subordination may be concealed by that indispensable figment of the legal mind known as the contract of employment.
 

So one of the problems of the contract of employment is founded on the idea that contract is in its core a relationship characterised by the inequality of the contractual parties which is normally not a feature of other contracts.
 The second problem regarding contractual principles featuring in an employment contract is that an employment contract creates a form of status which is separate from the express agreement between the parties.
 Irrespective of the usual problems caused by the principle of freedom of contract, contract theory is generally also perceived as problematic. One of the foremost writers in contract law observes: 

What is contractual liability based upon? We no longer believe in the will theory ... the extreme objectiveness of contract rules in practice belie this apparent basis of liability. The truth is that there are a great many circumstances in which a person is made liable in contract even though he did not intend to assume the liability ... at the time of the contract.
 
Some academics stress that an employer controls the manipulation of the contract of employment because the employment contract is a structure that provides a hierarchy of subordination. This relationship of subordination essentially depends on the single duty to obey orders which are issued by a bureaucracy, thus turning the employment contract into a binding system of private law.
 

In the United States of America the contractual approach to employment relationships has certain advantages, especially for employers seeking maximum flexibility in adjusting workforce composition, terms and activity but it is not an inevitable doctrinal basis for resolving disputes arising out of employment. Goldman rather cynically observes that the arrangement what lawyers referred to as ‘contract’ is regarded as a useful tool for facilitating beneficial interactions in the United States of America.
 But it should perhaps be stressed that the employment contract was never based upon purely contractual principles because pre-capitalistic influences caused the employment contract to have a more hybrid nature.
 

Other academics warn against the practice of applying general contractual principles to the employment contract. While these academics accept that not all the general principles of contract are irrelevant to the employment relationship, they observe that care must be taken to ascertain whether general contractual principles are sufficiently flexible to be applied to the employment relationship without producing artificial reasoning and unsatisfactory results.
 

6.
Contractual Freedom and Legislation

6.1
Role of Contractual Freedom

The concept ‘freedom of contract’ has a dual meaning. Firstly, it has a positive aspect encompassing the creative power of the participants in the contractual process to act as private legislators to legislate rights and duties binding upon themselves. Secondly, it embraces a negative aspect pertaining to the lack of freedom of obligation unless the latter is consented to and embodied in a valid contract.
 Freedom of contract or contractual autonomy has once been described as the freedom of a person with contractual capacity to determine with whom and on which terms he is prepared to contract with the purpose to create legally enforceable relationships in terms of which performance must take place.
 


Another commentator refers to the history of the ‘idea’ of the contract of employment as the history of a false aspiration.
 Apparently, the promise of freedom of contract in the employment contract has never been fully achieved, simply because the freedom of workers in labour markets was impeded by their social conditions.
 So during the various stages of the economic, social and political evolution of the employment relationship as characterised by three distinct phases, the status of a worker has changed from being a journeyman bound to his master 
 to a member of a social group
 to ultimately being accepted as the weaker party in a contract of subordination. Therefore, it is not strange that individual freedom to contract and its corollary, freedom to compete, have been perceived as only being workable norms in so far as they are based upon equality of bargaining power.
 


It has been accepted that during the twentieth century the freedom of contract in certain circumstances had to give way to the emergencies of the state as well as to the ethical assumptions upon which it was based. To this end a large increase in state control of economic life and social control of the individual had taken place.
 

Later contractual autonomy has been described as ‘part of freedom. Short of its obscene excesses, contractual autonomy informs also the constitutional value of dignity’.
 


In Martin v Murray Marais J commented on the value of the freedom of contract of the parties in an employment contract, and made the following comment: 

Courts have not responded enthusiastically to the suggestion that they should monitor, by reference to standards of ‘equity’ or ‘fairness’, and even rewrite, contracts seriously concluded between consulting adults of sound mind.

Regardless of this sentiment modern contract law is currently characterised by an increased control over the contractual regime. This control is reflected by general supervision over the process of contract formation and by intervention in the contents of contracts.


A number of tools exist are used for controlling contractual terms and their application, namely:
· the introduction of the principle of statutory undue influence, where consumers may rescind from a contract due to pressures that are beyond the reach of traditional undue influence,

· the doctrine of public policy, which is often applied to agreements restraining competition,
 
· the application of the doctrine of good faith, 

· the tendency to dilute formal contractual requirements and to attach a greater weight to subjective fairness, for instance through the erosion of the doctrine of consideration by replacing it with estoppel and economic duress,
 

· the rise of non-contractual fields of obligations, namely torts and restitution in specific aspects of misrepresentation and contractual liability when one party fails to perform as he should,
 

· the considerable fragmentation of contract law,

· the possible adoption of contract to a change of circumstances, 

· the development of contractual remedies especially in the case of legal control over agreed remedies which are extended through legislation, and 

· greater availability of specific performance.
 


Other academics criticise contractual autonomy by stating that parties in a contractual relationship seldom have equal bargaining power with the result that the principle of contractual autonomy is in actual fact based on an error.
 A few years ago Cameron JA alluded to a limitation of contractual autonomy by stating that contracts which are contrary to public policy will be stuck down when the provisions and values of the South African Constitution require it.
 Contractual freedom has been perceived further as a ‘fantasy’ that never existed as a reality especially in the current age of mass production and standardised commercial transactions.
 Contrary to the above-mentioned notions regarding the unequal bargaining power of the parties to an employment relationship, it has been observed that this notion was a rather inaccurate social argument and not a legal one.
 This opinion is based on current social realities, namely that employees and employers alike may find themselves in desperate situations, the phenomenon of ‘head-hunting’ often places certain employees in power positions to bargain, the reality of shortages of skilled workers in certain sectors, and the growth of trade unionism in South Africa with an increase in collective power that is deployed against employers.
 

6.2
Impact of Legislation

Recently, academic scholars engaged in empirical studies studying contractual behaviour in respect of the social effects of the legal regulation of contracts and found an apparent contradiction. On the one hand it is suggested that in a market economy the law of contract comprises of a fundamental mechanism of social order. On the other hand, evidence from studies of contractual behaviour emphasises the marginal and sometimes socially disruptive effects of the law of contract.
 But the function of statutory intervention in an employment contract has also been regarded as enforcing a basic standard of fairness between the parties.
 

Additionally, statute has apparently overall been recognised as having enormous importance in social terms as well as in terms of determining and defining liabilities. This is even clear in areas where the common law predominately rules, for instance in tort
 and contract.
 So another consideration is how these insights can be reconciled bearing in mind that the law of contract has been described as being fundamental to the social system, and yet sometimes irrelevant to daily market practices taking cognisance of the regulating effect of legislation. The kind of law best suited to the task of regulating employment markets should be considered.
 

The statutory control over contract emphasises that the conclusion of a contract should apparently no longer be viewed as a private act because it can be controlled and dictated by either legislature or economic pressure.
 Adding to this is the critique leveled at private-law regulation of contracts based on its inherent weaknesses.
 


Another view dictates that the employment contract operates in the hands of an employer as an instrument of servitude, simply because the employer usually controls its inception and initiates its variation in practice.
 This process is accordingly endorsed by legislation through the introduction of the statutory requirements for written statements, normally prepared by the employer and pre-emptory of employee veto, of more freely encountered contractual terms.


Modern law recognises three methods for the purpose of defining the relationship between contractual rights and statutory rights.
 These methods bear evidence of the space created by British legislation where agreements may operate to make the protective standards of legislation more flexible and to mould the form that an employment agreement may take. Accordingly, the legal adjudication of contracts may contribute to the construction of trust by providing an ingredient in the enforcing of non-legal sanction regarding business-reputations.
 


Freedland illustrates the problematic interaction between contractual agreement and legislation by observing that the general idea of agreement prevailing over legislation has been the central theme in the discussion of modern employment law. The problem has centered on disagreement about the kind of agreement, that is individual or collective, that ought to be given priority.
 

Almost two decades ago the close statutory regulation of the employment relationship became the subject of new trends preferring a more ‘flexible’ governance of the employment relationship through individual contracting instead of the rigidities imposed by legislative regulation or collective bargaining.
 Watt remarks that if one is looking for a regulatory regime to govern the employment relationship, it does not seem beneficial to reach out for an ‘outfit’ intended for another area of the law. In his view it makes more sense to select a tailor-made design intended to reflect the specific features of the employment relationship whilst acknowledging its constant features, including inequality of bargaining power, the profitable purpose of association, the need for parties to rely on each other, and the changing nature of the relationship.
 

7.
Contract in British Employment Relationships

7.1
Role of the Employment Contract
Employment falls under the auspices of labour law in Great Britain. The latter has two features which are likewise found in other countries. Firstly, labour law is based on a contractual foundation embracing an obligation of work and an obligation to pay remuneration. Secondly, labour law is influenced by a growing number of imperative norms designed to protect workers which may not be set aside to the detriment of the economically weaker party.
 

An employment contract, however, creates a close personal relationship between an employer and an employee in which employees are frequently vulnerable, therefore justifying the obligation of mutual trust and confidence as an implied term of an employment relationship.
 In this sense labour law has apparently served as a tool addressing the element of vulnerability by interfering with the normal market forces of the labour market in order to protect the weaker party in the employment relationship. In turn, the fundamental elements of labour law reflect the meeting of three major processes, one being the development of the freedom of contract.
 

Deakin stresses that one should understand the contrasting features of the contract of employment in order to realise why it was considered as the ‘cornerstone’ of an employment relationship on the one hand, whilst it was later viewed as the source of confusion and dysfunction in the application of the law on the other hand.
 A similar viewpoint, albeit with reference to different aspects, suggests that various factors, including the influence of European Union law and the impact of the provisions of the British Human Rights Act, have lead to the decline and marginalisation of the common law in British employment.
 

Lord Wedderburn observed that the individual contract is of paramount importance in the United Kingdom in contrast to collective agreements. By referring to the primacy of employment contracts, Lord Wedderburn noted that the personal contract of employment determines the outcome of the terms agreed to between employers and individual employees.
 

It is accepted that employment relationships in England are made up in contractual forms,
 and since employment contracts remain contracts, general contractual principles still apply although some matters are affected by statute.
 Based on the effects of recent decisions of the House of Lords, especially pertaining to the possibility of lodging claims for breach of contract instead of utilising the available statutory remedies, individual employment rights have been observed as expanding during recent years, both in statute and in common law, although to a lesser extent as far as the law of remedies is concerned.

7.2
Continuing Impact of Contract in Employment
Overall in the United Kingdom, especially during the last thirty years, the trend is to increase the security of employees as opposed to their original common-law position. This trend has been achieved via a combination of statutory provisions, implied contractual terms, and in some cases judicial review or a combination of the latter two.
 


Another important aspect pertains to the process of modernisation of the employment relationship in the United Kingdom. The Contracts of Employment Act was adopted during 1963 as part of modernisation though regulation of aspects of the employment relationship. The goal of the legislators with this Act was to ensure that employers made essential information available to their employees without infringing too much on the autonomy of the parties to conclude their own contractual agreements. 

It is thus not surprising that a gradual but unabated growth in the legal regulation of employment in the United-Kingdom has lead to a fundamental trend away from the voluntarist tradition.
 Statutory regulation has been regarded as complementary instead of displacing to the status of the individual contract of employment. This resulted in the necessity to interpret statutory provisions in the context of express and implied contractual terms existing between contractual parties.
 

All the same, it has been suggested that the legal framework of an individual employment relationship in the United Kingdom is still to a significant extent determined by the common law of the law of contract in the employment relationship.
 

Almost in contrast to the latter observation it has been suggested that the role of contract in an employment relationship is in danger of being redefined not merely in terms of an enhanced freedom of contract but also in terms of the rudimentary conception of contractual employment relationships.
 

The continuing importance of contractual principles is evident by the role of implied terms in the employment relationship.
 It was suggested that contract plays a central role in defining the scope of modern employment protection legislation.
 Despite increased statutory intervention in the contractual employment relationship, many common law-principles are still relevant.
 Duggan states:

[I]t remains true that the employment relationship remains very much underpinned by contractual common law principles ... the common law is alive and kicking when it comes to considering breach of contract and wrongful dismissal ... contractual claims have ... come to the fore in recent years.

Another academic observes that employment legislation has continued to interact with the common law of the contract of employment in the sense that legislation has invoked that body of the common law and has had a major, substantive impact on it.


Other writers criticise the role of contract in the individual employment setting. Firstly, Collins observes that the law of the employment contract offers a conceptual apparatus which is ill-suited to the regulation of the employment relationship.
 Secondly, Hepple argues that it is unsatisfactory to attempt to construct a system of statutory employment rights upon the foundation of the common-law contract of employment.
 

Another observation in this regard is that it ought to be recognised that work relationships lie along a broad spectrum of integration or dependency, and that there should be no sound basis for confining the contract of employment to only one precise part of that spectrum.
 

However, the fact remains that the employment relationship is constituted in a contractual form which in turn allows the courts considerable discretion to shape it by means of implied terms where a matter is not dealt with by express agreement.
 It has been suggested that the law of the employment contract in England should be recognised to extent across a wider range of working relationships by adopting a more variable approach to implied terms than was done previously.
 


Brodie observes that the employment contract comprises of a mixture of express and implied terms,
 and that the common law pertaining to the employment contract is steadily evolving.
 

In a recent contribution, Freedland has referred to the statutory provisions impacting on the contractual employment relationship as ‘statutory contractual formulae’, not only because the law of personal employment contracts has itself developed through the contraction of this statutory contractual formulae, but moreover because the use and testing of the latter indicates where contractual conceptions provide a workable technical apparatus for the statutory regulation of employment relationships.
 

Anderman in turn supports the continuing importance of contractual principles in employment by stating that ‘a thorough understanding of the characteristics of the contract of employment is a virtual precondition to an understanding of ... labour law’.
 

Although it is accepted that the individual employment relationship was altered quite radically by legislation during the 1970s,
 a view which dictates that contract no longer provides the foundation of employment law goes too far for a number of reasons.
 

It is thus not surprising that an employment contract apparently remains the foundation of the legal relationship between an employer and an employee.
 

7.
Final Thoughts
In certain academic circles the return of contract in individual employment relationships has been advocated, albeit on different terms as a possible solution to compliance with the rules of the new global economy characterised by flexibility and the establishment of partnerships.
 Olivier for one has criticised the view that contract is ‘dead’ in employment, and stated that contract has been erroneously equated with consideration. Consensus or promise is still seen as the foundation of contractual liability and it has been confused with consideration by critics. Even if consideration is on the decline it does not mean that contract is afflicted. Olivier is of view that reliance on theory complements the will of contractual parties, and entrenches the viability of contract law, thus in effect invigorating it.
 Another view supports a renaissance in the field of labour law through the introduction of a greater variety of instruments that are fitted to the different situations during which work is performed by employees on the request of employers.
 It has been suggested that in order to assess the future of the contract of employment it is necessary to understand its past.
 One of the possible futures of the contract of employment is one where the contract is transformed into an extended form of ‘labour market status.’
 

Whatever the future may hold for the employment contract, the fact remains that it has an ongoing role to play in contemporary employment. The nature and the boundaries of that role may remain at present perhaps in many ways indeterminate, but the various contractual concepts that continue to permeate employment relationships reflect a obstinate tendency to ensure that the employment contract participates in the future of employment settings.
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